support.  This is not an adequate system due to the condi-
tions encountered.

The second violation is alleged as follows:

The width of the slope was 18 feet instead of the
required 10; however, the exact width could not be determined
due to area being caved on both sides.

In a bench decision, the motions were denied as to the first allegation but
granted as to the second.  I found in that decision that the latter allega-
tions indeed did not relate to any requirement of the slope plan that was
in effect at the time of the purported violation and accordingly that the
citation did not charge any violation in this regard.  The slope plan as
initially approved by MSHA on October 3, 1979, included a series of
engineering drawings depicting the development of the slope tunnel.  The
width of the tunnel is variously shown to be 9-1/2 and 10 feet. As part
of that approved plan, however, Royal also had submitted the following
exclusion:                                                                                  ,

The possibility of intersecting an abandoned mine exists
at the 2,000-foot level; however, data is incomplete on the
mine and as soon as it is formulated, the plans of penetration
will be submitted.  The plan will be submitted for approval
and approval received before the slope reaches the 2,030-foot
level.

I conclude from that language that the operator's plan as approved by MSHA on
October 3, was not intended by either party to govern the area of intersec-
tion with the suspected abandoned mine at the 2,000-foot level.  I find that
in approving the plan as submitted on October 1, 1979, MSHA agreed to that
specific exclusion. 4/ According to the evidence before me, no subsequent
modification to the slope plan regarding the width of the slope was ever
made.  Thus there was no requirement in effect on the date of the violation
alleged herein that the slope widths not exceed 10 feet upon intersecting
the abandoned mine.  Accordingly, I cannot find that the first part of the
order at bar was issued for any failure of the operator to have complied
with the cited mandatory standard.  The bench decision granting a
corresponding partial summary decision is therefore reaffirmed.  The cita-
tion is also correspondingly vacated in part.

However, inasmuch as subsequent modifications to the slope plan appli-
cable to the slope Intersection with the abandoned mine were submitted and

37 This conclusion is further supported 'in that neither party could reason-
ably have expected that a 10-foot slope could have been maintained through
the abandoned mine.  While there may very well have been a violation for
Royal to have proceeded without an approved plan in this regard beyond the
2,030-foot level, no such violation has been charged here.  The question of
whether such a violation occurred is therefore not before me.
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